TASER MENTALITY Continued from previous page.

v. Connor (1989).2 As we can all appreciate, any force that
a trier of fact determines to be excessive is also a violation
of that individual’s (now a plaintiff’s) civil rights under the
4th, 8th and 14th Amendments depending upon the unique
circumstances. In such cases, the involved officer may not
be protected by “qualified immunity.” Further, if a plaintiff’s
attorney establishes that there was a custom or practice
of officers unnecessarily tasing subjects, the municipality
and agency might also be seen by the trier of fact to be
“deliberately indifferent” to the civil rights of its citizens.
Law enforcement administrators, use of force instructors
and defense attorneys need to be mindful that the Taser
Mentality and TM prone officers exist in every department
that uses the Taser. It is the agency’s responsibility to develop
appropriate policies and to properly train and evaluate not
only the physical competencies of their officers during Use
of Force and Taser training, but also accurately assess what
their officers have learned and how they process that training
information in the field when they are stress inoculated.
Such training is readily available and far more cost-effective
than suffering from bad media coverage, or paying to defend

3

2 Graham v. Connor, 490 U.S. 386 (1989)

Taser law suits. Plaintiff attorneys also need to be informed
of the forensic psychological dynamic of “Taser Mentality”
in presenting cases before the trier of fact on behalf of
deserving plaintiffs. a&

About the author

Dr. Ron Martinelli is a forensic criminologist specializing
in police practices and 4th, 8th and 14th Amendment
litigation. He is a former police officer, detective, and
police academy director, who is also multi-certified Use
of Force and officer safety instructor. Dr. Martinelli is an
adjunct professor of forensic science, Board Certified in
Forensic Traumatology, a Federal/State Courts qualified
police practices expert, and a Certified Litigation Specialist
in Police and Corrections Practices. His firm Martinelli &
Associates, Inc. specializes in use of force and officer safety
training. Dr. Martinelli, can be reached at: Code3Law@
martinelliandassoc.com and www.policepracticesexpert.net

This article was peer reviewed and edited by Stephanie
Dean, Esq. an appellate attorney and law professor at
Golden Gate University, San Francisco.

Additional Reference: Saucier v. Katz, et al., 533 U.S.
991 (2001).

* Monel v. New York Department of Social Services, 436 U.S. 658 (1978)
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New Chapters: Demurrers, Mistrial, and Issue Briefing
Plus:

* Trial Court Rules
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Join OCDLA for its annual

New Lawyers Seminar

Saturday, January 30, 2010
World Trade Center, Portland

Heard last year...
“Entertaining as well as educational.”

“Great introduction to criminal law.”
Answered many questions regarding ethics and basics
of a criminal practice.”

Oregon Criminal Defense Lawyers Association
To register or request more information call OCDLA at 541-686-8716, or visit www.ocdla.org.

1000 pages paCkEd with tips & strategies from the best!

NEW — DMV Hearings chapter
OCDLA The NEW — Boating and Biking Under the Influence chapters
D U I I NEW — Intoxilyzer 8000 — chapter, studies, source code

TRIAL

NosebooK litigation, Operator's Guide & more

Plus — in-depth updates on Diversion, Felony DUII,
Sentencing & more.

Pays for itself with every case!
Members — $245. A steal.

www.ocdla.org / 541.686.8716

Ninth ed.,
edited by Cate Wollam FREE SHIPPING

released January 5, 2009 Members save $10 when you order online in September!
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Post-conviction Relief Seminar

Friday, March 12, 2010
Hilton Eugene & Conference Center

A full one-day program featuring:

« The Role of PCR Counsel — Mark Olive, Tallahassee, Florida

- Working with the Client — Dennis Balske, Portland

« Conducting an Independent Investigation — Kathleen Correll, Portland

- Identifying & Raising Legal Claims — Tony Bornstein, Federal Public Defenders Office, Portland
- Litigation Strategies and Tactics — Marc Sussman, Portland (invited)

- Obligations of Appellate Counsel - Ingrid MacFarlane, Office of Public Defense Services, Salem

Moderator: Paul Levy, Office of Public Defense Services

Registration Form

Post-conviction Relief ¢ March 12, 2010

To Register: Location: Hilton Eugene & Conference Center, 1-800-937-6660
Please print legibly. Payment Information
Name (3 Check Enclosed (1 VISA/MC/AMEX/DISC TOTAL: $
Address
City / State / Zip Card Number Exp. Date
Phone (work/cell) cvC Billing Zip
Email
Tuition Can't Attend?
earlybird after March 2 Purchase Materials:
OCDLA Members: Lawyer 15185 35200 =S5 Binder, CD, audio = $90 1
Nonlawyer %135 %150 =S5 CD only + audio=$751
Nonmembers: Lawyer (15225 5250 =S
Nonlawyer 8175 3 $200 =9

For more info or to register online: www.ocdla.org/seminars
Print and fax to: 541/686-2319 - Mail: OCDLA, 96 E Broadway, Ste 5, Eugene OR 97401 - Call: 541/686-8716

Who can attend? Program open to defense lawyers and those professionals and law students directly involved in the defense function.
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=

Trial Skills Gollege

PRACTICAL HANDS-ON TRAINING

threatening environment. Lawyers of all experience levels
are eligible. Small-group exercises will include opening

" Openlng Statements statement, direct and cross examination and closing using

- . . - a prepared case which students receive in advance. The
DI reCt Exam : natlon exercises will be videotaped and then individually critiqued

= Cross Examination by an instructor.

] Closing Statements Thirty two participants will be selected from around the

state to ensure geographic diversity. To apply, send a one

9 or two paragraph letter to info@ocdla.org outlining your

Held at the University of

Oregon Law School in Eugene. experience, the type of work you do and have done, and

why this training would be helpful to you, both immediately
$350 and in the future. Applications must be received by Friday,
CLE credit: approx. 17 practical skills December 11. If you have questions, call the OCDLA office

credits, pending. This is an OCDLA or Martha Spinhirne, program coordinator (503-225-9100).
seminar held in cooperation with

the University of Oregon

School of Law.
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Beautiful Words

State v. Colleen “Coco” Richardson

By Susan Elizabeth Reese

Case: State v. Colleen “Coco” Richardson
Defense Counsel: Russell S. Barnett, 1lI
Investigator: Cindy Borders

Defense Experts: Dr. Linda Grounds, Dr. Megan
McNeal

Trial Date: September 28-October 6, 2009
Court: Multnomah County Circuit Court
Judge: The Honorable Jerome LaBarre
Prosecutor: Traci Anderson

Charges: Non-aggravated Murder

Verdict: Not Guilty

olleen Richardson, known as “Coco” to her

friends, dated James Tanner Earl (“ET”) for a
few months in the autumn of 2007. On April 12,
2008, Coco Richardson was waiting for a friend
to accompany her to dinner at a Red Lobster
restaurant. ET arrived without invitation and
persisted in staying near Ms. Richardson. Knowing
that he did not like to shop, she took him to Ross
and shopped while he waited in the car.

Eventually, Coco went back to her apartment
and Earl came along. Coco faked a 9-1-1 call,
threatening to tell police about ET’s drug dealing.
This spurred him to leave. Some time later,
however, he came back and began throwing
skateboard wheels at her.’

Fearing for her safety, Coco ran into the kitchen
and grabbed a 12-inch stainless steel butcher knife.
As she turned toward ET, he charged at her. Her
testimony was that ET jabbed at her eye and, in the
process, he impaled himself on the butcher knife.

Coco called 9-1-1. When the police arrived,
she refused to answer their questions without a
lawyer. The police response was to take her into
custody. A motion for her release before Judge
Bearden was unsuccessful, and she remained in jail
until the conclusion of the trial.

The state charged Ms. Richardson with murder
and alleged that it was committed as an act of
domestic violence. The state’s theory was that ET
had been leaving the relationship and, in a jealous
rage, Ms. Richardson had stabbed him to death.

! Coco’s 13-year-old son was a defense witness at trial. He

testified that he is a semi-pro skateboarder. The defense also
introduced photographs of skateboards which were strewn
throughout the apartment.
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One difficulty with that theory, however, was that
there was no evidence that the two had ever lived
together. The apartment in which the incident
occurred had been rented by Ms. Richardson, and
Earl had come over to it without invitation. There
was evidence that he had no clothes or personal
belongings in the apartment and no right to be
there. Defense attorney Barnett argued that the
state could not establish that the two had ever had
an intimate relationship. Judge LaBarre agreed that
the allegations of domestic violence could not be
proved and, therefore, struck that claim from the
jury’s consideration.

Earl had a criminal record which included not
only dealing drugs, but also a homicide. Curiously,
it was the state who brought these factors to the
attention of the jury.

The state called two inmates who had spent
some time in custody with Ms. Richardson, Andrea
Johnson and Florence Sharp. Each claimed Ms.
Richardson had made statements to them which
implicated her in an intentional homicide. One
claimed that Ms. Richardson was concerned about
the blood on her carpet; the other said that she had
tried to wait until she was sure that Earl was going
to die before she called 9-1-1. The prosecution
elicited statements from them that the women had
not been promised anything in exchange for their
testimony, but Mr. Barnett pointed out in cross-
examination that, usually, any concessions from the
prosecution come after a cooperating witness has
testified.

An important witness for both sides was Dr.
Karen Gunson, the Oregon State Medical Examiner.
Gunson testified that the knife may have gone only
part of the way into Earl’s chest if he had been

OCDLA Life Member Susan Elizabeth Reese practices law in
Portland. She serves on OCDLA’s Education Committee.

OCDLA Member Russell S. Barnett, I practices law in
Portland. He serves as the board liaison to the Capital Defenders.

OCDLA Member Cindy Borders is an investigator in Oregon
Cizy.

If you have an item for “Beautiful Words” or “Reese’s Pieces”
submit it to Susan Elizabeth Reese at aquitr@aol.com.
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BEAUTIFUL WORDS Continued from previous page.

backing away as Ms. Richardson lunged at him. Dr. Gunson
acknowledged, however, that a person who intentionally
stabs another usually pushes the blade in until it stops at the
handle. She testified that Earl indeed could have suffered
the fatal wound by accidentally running into the knife as
Ms. Richardson held it toward him. The knife, which was
introduced into evidence, had dried blood on it precisely
four inches up the blade. Mr. Barnett established with Dr.
Gunson'’s testimony that the way the wound occurred was
inconsistent with an intentional strike. It was the “once in

a million” tragic accident, slicing Earl’s pulmonary artery,
which resulted in his bleeding to death.

Surprising both defense counsel and perhaps the judge,
the prosecution played the 9-1-1 tape during her opening
statement. Ms. Richardson was heard clearly screaming that
she is afraid Earl is dying; the tape included the sounds of
Earl’s dying gasps.

Ms. Richardson testified convincingly in her own behalf.

She described her work as a forklift operator. She focused,
for the most part, on the events of April 12. She said she
had no intention of killing ET, but was afraid for her life and
acted in her own defense.

After the defense rested, the state decided to call
Dr. Linda Grounds, a defense expert consultant. The
prosecutor sought to introduce a letter from Dr. Grounds
to defense counsel, written for the purposes of a settlement
conference, as a way of showing inconsistencies in Ms.
Richardson’s statements. Dr. Grounds, however, brought
with her the notes that she had used to prepare the letter.
She went through the document, line by line, pointing out
typographical mistakes and phrases which might have been

subject to misinterpretation. Mr. Barnett let the jury know
that Dr. Grounds had been issued a subpoena the evening
before, and she had been interrupted during a session with a
client when served.

At the close of the evidence, the state requested
instructions on the lesser included offenses of manslaughter
in the first degree, manslaughter in the second degree, and
criminally negligent homicide. Judge LaBarre agreed to
give those instructions, but also agreed to give a defense
instruction concerning Earl’s commission of a burglary,
entering Ms. Richardson’s home with the intent to commit a
crime.

Mr. Barnett argued in closing that the prosecution had
recognized that it could not prove a murder charge against
Ms. Richardson. He urged the jury not to award the state a
“consolation prize” by finding either a manslaughter or a
negligent homicide verdict. The jury returned, unanimous,
with Beautiful Words on the charge of murder. They also
voted to acquit on all of the lesser included offenses. After
18 months in custody, Ms. Richardson was able to leave the
courtroom to freedom. The following Sunday, her defense
attorney hosted dinner for her and her friends at ...... The
Red Lobster. ar

Online Savings

Monthly Discounts for MEMBERS ONLY
November — Save $10 on the Trial Notebook
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-
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(@ Log-in with your username and password.
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@ Visit OCDLA's home page and click on the CLE Summary Online link.
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Our Members

Welcome, New Members since september 10, 2009

Regular Members

Kevin M. Anderson, Portland
Andrew Elliott, Portland
Alex Golubitsky, Beaverton
Jessica D. Hunter, Eugene
Denny Maison, Salem
Michael Miliucci, Portland
Max Mizejewski, Eugene

Thank You, OCDLA

Kali Montague, Dallas

Garren Pedemonte, Grants Pass
Keri Smith, Corvallis

James J. Sowder, Vancouver
Shannon L. Tissot, The Dalles
Heidi J. Van Kirk, Pendleton
Jeremy L. Vandehey, Aloha

Nonlawyer Members
Gary E. Rice, Vancouver
Andrea Titus, Portland
Katrina Conrad, Sherwood
Richard Price, Eugene

Academic Members
Pete Castleberry, Portland
Jovana Anderson, Gresham

I_ife Mem be F'S One-time membership fee (currently $5,000)

Leeon E Aller, Roseburg

M. Janise Augur, Eugene
Richard Lee Barton, Portland
Kelly R. Beckley, Eugene

John E. Bennington, Eugene
James E. Bernstein, Oregon City
Pat Birmingham, Portland
Timothy M. Bowman, Portland
Enver Bozgoz, Klamath Falls
William S. Brennan, Portland
Claudia E. Browne, Grants Pass
Christopher Edward Burris, Oregon City
Peter J. Carini, Medford

David R. Carlson, Vale

Des Connall, Portland

Jenny Cooke, Oregon City
Richard L. Cowan, Salem
Richard A. Cremer, Roseburg
Constance Crooker, Portland
Mark Austin Cross, Oregon City
Michael D. Curtis, Portland
Jacques P. DePlois, Coos Bay
Chris W. Dunfield, Corvallis
Edward L. Dunkerly, Vancouver
Jay Edwards, Salem

Thomas L. Fagan, Eugene
Daniel L. Feiner, Portland

Paul M. Ferder, Salem

Laura A. Fine, Eugene

Steven H. Gorham, Salem

John M. Halpern, Jr., Eugene

Chris Hansen, Eugene
Fredrick Hass, Portland
Gregory J. Hazarabedian, Eugene
John H. Hingson, III, Oregon City
Rush M. Hoag II, Eugene
Victor Hoffer, Mt. Angel
Robert C. Homan, Eugene
Bruce Howlett, Portland

J. Kevin Hunt, Oregon City
Steven Jacobson, Portland
Carter Kerns, Pendleton
Charles Kochlacs, Medford
Steven L. Krasik, Salem

Paul H. Kuebrich, Albany
Angie La Nier, Medford

Neil E Lathen, Salem

Gordon Mallon, Burns

Phillip M. Margolin, Portland
Harris S. Matarazzo, Portland
Shaun S. McCrea, Eugene
David T. McDonald, Portland
James . McHugh, Oregon City
J. Robert Moon, Jr., Baker City
Lynn M. Myrick, Grants Pass
Robert H. Nagler, Eugene
John W. Neidig, Portland
Lindsay R. Partridge, Salem
Robert N. Peters, Eugene

Paul S. Petterson, Portland
Michael Phillips, Eugene
David J. Phillips, Eugene

John Powers, Portland

Mark Rader, Ontario

Susan Elizabeth Reese, Portland
Forrest Reid, Albany

Beverly D. Richardson, McMinnville
Martha L. Roberts, Eugene

Ilisa H.R. Rooke-Ley, Eugene
Michael E. Rose, Portland

Janet Rosencrantz, Eugene

Robert M. Schrank, Eugene
Thomas S. Sermak, Eugene

Ross M. Shepard, Washington, DC
Steven J. Sherlag, Portland

Emily Simon, Portland

Geoffrey Squier Silver, Portland
Richard Smurthwaite, Eugene
Philip W. Studenberg, Klamath Falls
David G. Terry, Roseburg

Olcott Thompson, Salem

Bob Thuemmel, Portland

Walter J. Todd, Salem

William L. Tufts, Eugene

William Uhle, Portland

Monty K. VanderMay, Salem
Gregory E. Veralrud, Eugene

John C. Volmert, Eugene

Peter . M. Warburg, Eugene
Kristen L. Winemiller, Portland
Richard L. Wolf, Portland

Valerie Wright, Bend

Thank YOU, OCDILA Sustaining Members annual membership fee ($350)

James A. Arneson, Roseburg
Michael D. Barker, Corvallis
Katherine O. Berger, Portland
Leland R. Berger, Portland
Thomas C. Bernier, Roseburg
Gary B. Bertoni, Portland
Marc D. Blackman, Portland
Whitney P. Boise, Portland
Mark C. Cogan, Portland
Jesse Coggins, Coos Bay
Richard David Cohen, Portland
Daniel A. Cross, Hillsboro
James B. Ehrlich, Tillamook
Peter B. Fahy, Corvallis
Jenifer Feinberg, Medford
Richard E. Forcum, Bend
Marc P. Friedman, Eugene
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James W. Gardner, Gold Beach
Kenneth C. Hadley, Baker City
James D. Hennings, Portland
David A. Hill, Eugene

Ronald H. Hoevet, Portland
Alan W. Karpinski, Portland
Daniel H. Koenig, Eugene
John B. Lamborn, Burns
Rosalind Manson Lee, Eugene
Kenneth Lerner, Portland

John W. Lundeen, Lake Oswego
‘Wayne Mackeson, Portland
Duane J. McCabe, Bend
Robert J. McCrea, Eugene

Per C. Olson, Portland

David M. Orf, Medford
Gerald K. Petersen, Corvallis
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Ellen C. Pitcher, Portland
Bert A. Putney, Medford
John S. Ransom, Portland
David L. Rich, Hillsboro
Matt Rubenstein, Portland
Mark N. Sabitt, Eugene
Stephen R. Sady, Portland
Jonathan T. Sarre, Portland
Norman Sepenuk, Portland
Ralph H. Smith, Bend
Edmund J. Spinney, Springfield
David Stanley, Ashland

Marc Sussman, Portland
Raymond S. Tindell, Portland
Ann B. Witte, Portland
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CLASSIFIED ADS

OREGON CAPITAL RESOURCE CENTER
The Oregon Office of Public Defense
Services (OPDS), the state agency
responsible for providing public defense
services in capital cases in Oregon, seeks
an experienced capital litigator to provide
training, consultation, and support to
attorneys, mitigation specialists, and
investigators representing persons
charged with capital murder pre-trial
and in trial proceedings, and persons
sentenced to death on direct appeal
and in post-conviction proceedings.
Applications will be accepted until the
position is filled, and applicants are
encouraged to apply promptly. For the
complete job posting visit Jobs on the
OCDLA website.

2-5 OFFICES (some with secretarial
stations) available for lease in friendly,
professional, beautiful, busy law
office in downtown Eugene. On-street
and lot parking, close proximity to
municipal, state, federal, and bankruptcy
courthouses, the jail, all city/county

offices, and all downtown amenities.

Tasteful offices include full reception
services, telephone system, voice-mail,
ADSL access, use of 3 conference rooms,
break room (with shower), and two work
rooms equipped with multiple copiers/
imagers, facsimile machines, postage
meter, shredder, and lots of related
equipment, access to lots of printed
material/resources and abundant work
areas. For more information or to view
the offices, contact OCDLA Member
Brian Cox at (541) 683-7151 or at bcox@

scslaw.org.

OREGON CITY OFFICE John Henry
Hingson Il has one office available in
his building at 409 Center Street, Oregon
City. Close to elevator; off-street parking;
law library; conference room; share
copier, fax, etc. with three other lawyers.
(503) 656-0355.

SUNRIVER RESORT RENTALS. Sleeps
2-8, hot tubs, bikes. Call Rush Hoag,
(541) 344-4125, 1-800-659-2761, www.
rush2sunriver.com.

ONLINE JOB SEARCH

Find a job! Post a Resume!

Visit Jobs at www.ocdla.org.

CRIMINAL APPEALS

for the client who deserves a second chance

ANDY SIMRIN

ATTORNEY AT LAW

503.265.8940

® 18 YEARS APPELLATE EXPERIENCE

® OVER 140 PUBLISHED APPELLATE OPINIONS
® 16 SUPREME COURT OPINIONS

® AUTHOR POST-CONVICTION PROCEEDINGS

405 NORTHWEST 18TH AVENUE ® PORTLAND, OREGON 97209

NEW!
Revised & Updated

Preservation
of Legal
Issues Guide

2009 Edition
Edited by Rebecca Duncan

A convenient tool to help
you — when drafting
motions or making
arguments in court —
ensure that the appellate
courts can reach the merits
of your issues.

The guide provides general
rules for preserving issues
as well as requirements
relating to the timing, form,
and content of motions and
objections.

It contains citations to

the code provisions and
cases you'll want to have
handy through all stages of
litigation, from motions to
suppress through motions
for new trials.

$15 members
$20 nonmembers

Order at www.ocdla.org,
call 541-686-87616, or mail
a check to OCDLA, 96 East
Broadway, Suite 5, Eugene,
OR 97401.
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Oregon Crimiflal‘ Defense Nonprofit Org.
Lawyers Association U.S. Postage
96 East Broadway, Suite 5 . I;AID ¢
Eugene, OR 97401 Eugene, OR 97401
(541) 686-8716 Permit #636

Rl* PRESENTING
" SERVICEMEMBERS

in the Criminal & Juvenile Justice Systems

Program coordinated by Jesse Barton, West Salem and Lt. Col. (ret.) Rudy Murgo, Keizer

WHEN

Saturday, February 27, 2009
8:30 a.m. - 4:00 p.m.

Cost: $150 (5165 after February 17)

WHERE
Anderson Readiness Center, 3225 State Street, Salem

TOPICS

@ Introduction to the military

@ Challenges unique to 21 century military service
@ Post-traumatic stress disorder

@ Special issues of women servicemembers

@ Traumatic brain injury

@ Overview of veterans programs

@ Servicemembers Civil Relief Act

Sponsored b
p y @ Lautenberg Act

OCDLA
Oregon Military Dept.
Oregon State Bar

PLUS: Individual presentations illustrating actual situations,
and examining diversion and mitigation strategies.

Visit www.ocdla.org for more information and to register.




